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protection rules and relying iDStead OD competitive market conditions that do not yet exist.31

Many commercial mobile radio service (CMRS) providers contend that Daticmal rules governing
LEC-eMRS interconnection are necessary to foster development ofa ubiquitous, nationwide
network.32

48. Some state regulatory commissioDS advocate explicit Dlticmal standards, at least in
some areas. For examplet the Massachusetts Commission states that the FCC can aDd should
establish national rules in implementing section 2S1, except in the area ofpricing.33 The
Kentucky Commission asserts that uniform national rules for market entry are necessary to
ensure successful local competitiGDt'and that national pricing principles will aid states in setting
rates during the arbitration process and in reviewing DOC statements ofgenerally available
terms.34 The North Dakota Commission asserts that, while some states may not need federal
support, specific standards would provide a Decessary and significant benefit for North Dakota,
in light ofits limited resources to implement a pro-competitive regulatory regime.35 The Illinois
Commission states that minimum national rules are a major step toward competitive marketst but
that states should be permitted to implement and enforce additional rules.36

49. Some parties contend that national rules are particularly important for small
competitors' entry into local matbts.31 Barriers to ID8Ibt entry, which cause delayt raise
transactional costst or otherwise impose economiCally inefficient constraints, are particularly
threatening to small competitors, according to the SmallDusiness Administration. Moreovert the

3\ See. e.g.• Competition Policy Institute reply at 2, 11.

32 See, e.g., vanpard comments in CC Docket No. 95·185 at 26; CentellDial comments in CC Docket No. 95·185 at
31.

33 Mass. Commission comments 114-5. What, ifaay, rules the Commissicm sbould, IS both a legal and policy
matter, adopt with respect to pricing is addressed separately in infra, Section un.

J4 Kentucky Commisst.on comments It 3-4. Section 2'2(f) pennits a BOC to file for review~ aSlate commission a
statemeDt Ofterms aad caldiIioDs that the BOC offen to~lywith the reauIItious ofsection 2'1 and the
repIItioas thereunder. A BOC~ be permiUed to provide~ iDterLATA=s1m mODtbs after
enac:tlDent ofthe 1996 Act, DO CIIrier baS~ access and iDten:oaDectioD (u in section
27I(cXlXA» and the BOC has allalalDent ofaeDCl'81lY avaiIIble lenDs ad c:oDditioas that a Slate COIIIIDission bas
approved Or~ to tab effect. Sa abo Kauas Commiasioa r.onnnlllts It4-S (DIItional
interc:oDnectiOD standards to euable inter-com \'is" aad national --"ormanc:e standards will facilitate.. and _.1••_- tb· 1.._ ~y proad 1OIl1DB t-"&.negotiations ~ e mCUlDgmJt's negotiating vantage).

35 North Dakota Commissiclll COIIIIIlents at 1-2; Mlell180 I1liDois Commissioll CCIIDIIlents It 9-10 (minim1Dll federal
standards will give direction to states, will help createcons~1ID0Dg states, aad will serve IS a m:1:d: in the
transition towai'd a competitive market, but states should be able to augment and build upon DItioDal ).

36 Illinois Commission comments at 9·10.

ri See. e.g., SBA comments at 3-4.
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Small Business Administration contends that the needs of small competitors deserve special
consideration, because they are likely to :till niche market needs that larger competitors typically
overlook.31

so. Other commenters oppose explicit naticmal rules, or seek significant 1iiDits on the
scope and detail ofFCC requirCments. The majority ofstate commissions and incumbent LECs
advocate that the Commission establish general, broad regulations or guidelines, and leave
substantial opportunity for the parties to negotiate specific terms,39 with the states to establish
specific requirements ifthe parties cannot·reach agreement40 BellSoutb urges the Commission
merely to codify the language ofthe 1996 Act.4!

51. Parties that oppose explicit national standards assert that they lie contrary to the
Act,42 could impede the development oflocal competition,43 and will undennine progressive·
actions already taken by states."" They also assert that states should be given the opportunity to
experiment with different approaches intended to promote local competition,4S and that technical,

3·Id; accord, e.g., Richard N. Koch comments at 1-2; ATSI iep~ at 7-8. Contra, e.g., Colorado Ind. Tel Ass'n
comments at 2-3; GVNW comments at 2; NARUC comments at 8; Joint CoDsumer Advocates reply at 5-6 (naticmal
standards will be particularly burdensome for small or rural LECs, and will make it difticuIt for "Diche" providers to
succeed); Rural Tel. CoalitiOn comments at 4-8.

39 Ameritech comments at 6; Bell Atlantic comments at 2-3; Georaia Commission comments at 3-5; Illinois
Commission ccnments at 13' LiDcoln Tel comments at 3-4; Ruril Tel~ cOmments It 2; South CIroliDa
Commission comments at 2-3; SBC comments It4-5, 19-21; TDScommems at3 (Con2ressevinceda~erence
for volumuily neaotiated apeements and the FCC should not~ to alter the Ads meclianisms for tnnsitioning to
competition); USTA comments It 6; Ohio Consumers' Counsel reply It 3.

40 See, e.g., USTA comments at 6-8; Alabama Commission comments It 10; Ameritech COIDD'lents at 4,6; Bell
Atlantic comments at 1-~ Iowa Commission comments at 2, 4; NARUC comments at 4, 22-24; Idaho Commission
comments at 2-4; North UII'Olina Commission Staffcomments It 10-11; Oklahoma Commission comments It 1-3;
Puerto Rico Tel comments at 3-4; accordAlliance for Public Tecbnology comments at 8-10; CFAfCU comments at
4-S; Rural Tel Coalition comments at 2, 6; TDS comments at 3; Texas Commission comments at 4-5.

41 BellSoutb comments at 3-S.

42 Aluka Tel Ass'n comments It 2; Ameritech comments at 9; Bell Atlantic comments It 2-3; GTE commcmts at
12-14; Puerto Rico Tel comments at 2-3; Rural Tel Coalition comments at 2, 6; SBC comments at 8-10,18-19.

43 Ad Hoc Coalition of~ Telecommunications~ers comments at 2; BellSou1h commeats at 3-5;
District ofColumbia Commission comments at 11-12;~ Commission comments at 2; ~Jand Commission
comments at 2-3; Orelon Commission comments at 7,25; PacTel comments at 1-3; California COmmiuion ~I:y at
8; SBB tIlso Illinois CoDunission commmts at 9-10 (overly exteDSive federal~ could inhibit c:ompetition by
restricting a state's ability to respond to teebnolOCical ancllllllket developments and reJional clift'erences).

.... Connecticut Commission comments at 8-9; GTE comments at 10; Maryland Commission comments at 5-6, 12;
MECA comments at 11-12; Municipal Utilities comments at 6-8; North Carolina Commission Staffcomments at 9­
10; Orelon Commission comments at iv, 7; PacTel comments at 1-3; Wasbinaton Commission comments It 1-2.

45 Sa, e.g;., Alliance for Public TecbnoloRY comments It 8-10; Florida Commission comments at 2-3, 6; New YOit
. CommissIon comments at 18-19; PennsylVlnia Commission comments at 17; TDS comments at 11.
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economic, aeognphic, aDd demographic variations require tailmecl responses by state
commissions.46 For example, GTE states that, "[i]n reality, each local market is different - some
are flat, others are billy .or mountainous; some are densely populated, others are suburban or
rural; some have state-of-the-art technology, others retain older facilities; some possess a
temperate climate, others sutTer harsh storms; lOme are wealthy, others are poor; some have a
high proportion ofbusiness customers, others are predominantly Msidential.1I47 Many parties
counter that geographic di1ferences do not merit state-specific rules iDstead ofnatiOlULl rules:"
They contend that the differences cited by GTE exist among different locales, but that many
states include most ofthese variations within their borders.49

52. State commissions and incumbent LEes reject the suggestion that the FCC is
required to impose naticmally uniform requirements in order to achieve CoDpess's goals. For
example, in support ofits claim that Congress did not intend Datioual uniformity, the New York
Commission cites the fact that agreements may be negotiated without refereDCe to the
Commission's regulations under section 251(b) and (c), and that under section 251(dX3), states
may impose rules consistent with the Act.50

3. DisCUllioD

53. Comments and exparte discussions with state commission representatives have
convinced us that we share with states a common goal ofpromoting competition in local
exchange markets. We conclude that states and the FCC can craft a Working relationship that is
built OD mutual commitment to local service competition throughout the country, in whichthe
FCC establishes uniform, national rules for some issues, the states and the FCC administer these
rules, and the states adopt other critically important rules to promote competition. In
implementing the national rules we adopt in this Report and Order, states will help to illuminate
and develop innovative solutions regarding many complex issues for which we have not

46 Sse, e.g., District ofColumbia Commission comments lit 7; North CaroliDa Commiasloo comments lit 2-1;
Wyoming Commission commOlltS lit4-5(W~ is runllDd IpIIMly popu",1Dd__00&*~ casts
in the~, but resideDts in both cities ana ...~ ICCIIS to~ .-vices; if caaot Wafford to
be subjected rieedlessly to the problems which models desiPed to Iddress people's problems would cause").

47 GTE comments lit 7-1.

... AL1'8 comments lit 4 (aide from UDivtnal MrYice issues thlIt In~ addrlliled bY a Joint BoIrd in a ~1Ite
proceedinL there InDO unique policy concems 1bIt states Deed to IdcINiI or1bItwou1cl be eadlDpredby nItional
rules); Ca61e & Wireless comments lit 9; Dol comments lit 13-15; GCI comments lit 4; Mel MIIImcnts lit 4-6
(networks are Dot designed OD a state-specific: basis); JODes Intercable comments lit 12; Cox reply lit 4 D.I.

49 See, e.g., AT&T comments lit 12.

50 New York Commission MIIImOlltS lit 12-13;..abo Mary1lDd Commission COIDIDeDts at 9, 13,20; Washinaton
Commission comments at 7-8 (referencing section 252(eX3»; IlIual Tel. coalition reply lit 6.

28



Federal Communications Commission

· __ ...-----

96-325

attempted to prescribe national rules at this time, and states will adopt specific rules that take into
account local concerns. In this Report and Order, and in subsequent actions we intend to take,
we have and will continue to seek guidance.from various states that have taken the lead in
establishing pro-competitive requirements.51 Virtually every decision in this Report and Order
borrows from decisions reached at the state level, and we expect this close association with and
reliance on the states to continue in the future. We thelefore encourage states to continue to
pursue their own pro-competitive policies. Indeed, we hope and expect that this Report and
Order will foster an interactive process by which a number ofpolicies consistent with the 1996
Act are generated by states.

54. We find that certain national rules are consistent with the terms and the goals ofthe
statute. Section 2S1 sets forth a number ofrights with respect to interconnection, resale services,
and unbundled network elements. We conclude that the Commission should define at least
certain minimum obligations that section 251 requires, respectively, ofall telecommunications
carriers, LECs, or incumbent LECs. For example, as discussed in more detail below, we
conclude that it is reasoDable to identify a minimum number ofnetwork elements that incumbent
LEes must \D1bundle and make available to requesting carriers~ to the standards set forth
in sections 251(c) and (d), while also permitting states to go beyond that mjnimum list and
impose additional requirements that are consistent with the 1996 Act and the FCC's
implementing rules. We find no basis for permitting an incumbent LEC in some states not to
make available these minimum technically feasible network elements~ are provided by
incumbent LECs in other states. We point out, however, that a uniform rule does not necessarily
mean uniform results. For example, a national pricing methodology takes into account local
factors and inputs, and thus may lead to different prices in diffelent states, and different regions
within states. In addition, parties that voluntarily negotiate agreements need not comply with the
requirements we establish under sections 251(b) and (c), including any pricing rules we adopt52

We intend to review on an ongoing basis the rules we adopt herein in light ofcompetitive
developments, states' experiences, and technologicalcbanges.

55. We find that incumbent LEes have no economic incentive, independent ofthe
incentives set forth in sections 271 and 274 ofthe 1996 Act, to provide potential competitors
with opportunities to interconnect with and make use ofthe incumbent LEe's network and
services. Negotiations between incumbent LECs and new entrants are not analogous to
traditional commercial negotiations in which each party owns or controls something the other
party desires. Under section 2S1, monopoly providers are required to make available their
facilities and services to requesting carriers that intend to compete directly with the incumbent

51 We also expect to rely )leavily on state input and~ in other FCC proceedings, such IS ac:cess reform and
petitions concerning BOC entry into in-reglOD interLATA markets.

52 47 U.S.C. § 252(a)(I)..
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LEC for its customers and its control ofthe local market. Therefore, althouah the 1996 Act
requiles incumbent LECs, for example, to provide intercoDnection and access to unbundled
clements on rates, terms, and conditions that ate just, reasonable, and noDdiscrimiDatory,
incumbent LEes have strona iDcentives to resist such obligatioDS. The inequality ofbargaining
power between incumbents and DeW eDtrIDts militates in favor ofrules that have the effect of
equalizing barpining power in part becaJJse many new entrants seck to enter national or regional
markets. National (as opposed to state) rules more directly address these competitive
circumstances.

56. We emphasize that, under the statute, parties may voluntarily negotiate agreements
"without regard to" the rules that we establish under sections 251(b) and (C).53 However, fair
negotiatioDS will be expedited by the promulgation ofnational rules. Similarly, state arbitration
ofinterconnection aarecments DOW 8Dd in the future will be expedited aDd simplified by a clear
statement ofterms that must be included in every arbitrated agreeuient, abient mutual consent to
different terms. Such efficiency and predictability should facilitate entry decisions, and in tum
enhance opportunities for local exchange competition. In addition, for DCW entrants seeking to
provide service on a national or regional basis, minimum national requirements may reduce the
need for designing costly multiple network configurations and marketing strategies, and allow
more efficient competition. More efficient competition will, in tum, beDefit CODSUDlerS. Further,
national rules will reduce the need for competitors to revisit the same issue in 51 different
jurisdictioDS, thereby reducing administrative burdens and litigation f~ new entrants and
incumbents.

57. We 'also believe that some explicit national standards will be helpful in enabling the
Commission and the states to carry out other responsibilities under the 1996 Act. For example,
national standards will enable the Commission to address issues swiftly ifthe Commission is
obligated to assume section 252 responsibilities because a state commission has failed to act.54

In addition, BOCs that seek to offer long distance service in their service areas must satisfy, inter
alia, a "competitive checklist" set forth in section 271(c)(2)(B). Many ofthe competitive
checklist provisions require compliance with specific provisions ofsection 2S1. For example,
the checklist requiles BOCs to provide "nondiscrimiDato access to network elements in
accordance with the requirements ofsectiODS 251(c)(3) and 2S2(d)(l)."55 Some national rules
also will help the states, the DOJ, and the FCC carry out their responsibilities under section 271,
and assist BOCs in detamining what steps must be taken to meet the requirements ofsection
271(c)(2)(B), the competitive checklist. In addition, national rules that establish the minimum

53 47 U.S.C. § 252(aXl).

54 See 47 U.S.C. § 2S2(eXS).

5547 U.S.C. § 271(c)(2)(BXii).
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requirements ofsection 251 will provide states with a consistent staadard against which to
conduct the fact-intensive process ofverifying checklist compliance, the DOJ will have standards
against which to evaluate the applications, and we will have standards to apply in adjudicating
section 271 petitions in an ememely compressed time frame. Moreover, we believe that
establishing minimum requirements that arbitrated agreements must satisfy will assist states in
arbitrating and reviewing agreements under section 252, particularly in light ofthe relatively
short time frames for such state action. While some states reject the idea that national rules will
help the state commissions to satisfy their obligations under section 252 to mediate, arbitrate, and
review agreements, other states have welcomed national rules, at least with respect to certain
matters."

58. A broad range ofparties urge the Commission to adopt minimum requirements that
would permit states to impose additional, pro-competitive requirements that are consistent with
the 1996 Act to address local or state-specific circumstances. We agree generally that many of
the rules we adopt should establish non-exhaustive requirements, and that states may impose
additional pro-competitive requirements that are consistent with the purposes and terms ofthe
1996 Act, including our regulations established pursuant to section 251.57 We also anticipate that
the rules we adopt regarding interconnection, services, and access to unbundled elements will
evolve to accommodate developments in technology and competitive circumstances, and that we
will continue to draw on state experience in applying our rules and in addressing new or
additional issues. We recognize that it is vital that we reexamine ,our rules over time in order to
reflect developments in the dynamic telecommunications industry. We cannot anticipate all of
the changes that will occur as a result oftechnological advancements, competitive developments,
and practical experience, particularly at the state level. Therefore, ongoing review ofour rules is
inevitable. Moreover, we conclude that arbitrated agreements must permit parties to incorporate
changes to our national rules, or to applicable state rules as such changes may be effective,
without abrogating the entire contract. This will ensure that parties, regardless ofwhen they
enter into arbitrated agreements, will be able to take advantage ofall applicable Commission and
state rules as they 'evolve.

59. Some parties contend that even minimum requirements may impede the ability of
state commissions to take varying approaches to address particular circumstances or conditions.

56 For example, the Gecqia and Colorado Commissions support natioDal teebnical standards for iDtcrcoanection and
collocation, althoup theYgen~ disfavor detailed S1aDdii'ds. georaia Commission comments It2; Colorado
Commission comments It 2-4. The Dlinois Commission, which bas .....ivelv~ to open~ for '
localte~~ ISICrtI tbatminjmgm DatioDal rules In~ i:l~ .. local
telephOlle~~ it lqes the Cmuniuion to permit stIllS to unp1emeDt IDd eilfoIce~ rules that
are consistent with the aaUoDal rilles. lJIinois Commissaon commeots It ~10. The North Dakota Commission has
~ a need for specific Dltioaal~ to enable the commission to cmy out its obUgatioas under the Act.
NOrth Dakota CommiSsion comments at 1-2.

57 In COIl1I'ISt, we conclude that the 1996 Act limits the obliptions SbItes may impose on Don-ineui:nbent carriers.
See infra, Section XI.C.
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We agree with the contmtion that, although then: are different matbt ccmditions from one area
to another, such distinct areas do not necessarily replicate state boundaries." For example,
virtually all states include both more de:Dsely-populated areas and spmely populated rural areas,
and all include both business 8J1d residentill areas. Although each state is UDique in many
respects, demographic and other differences among states do not suagest that DatiODll rules are
inappropriate. Moreover, even thoup it may not be appropriate to impose identical
requirements on carriers with ditferent network technologies, our JUles are intended to
accommodate such dift'erences.59 Some parties have argued that explicit national standards will
delay the emergence oflocal telephone competition, but none bas offered persuasive evidence to
substantiate that claim, and new entrants overwhelmingly favor strong national JUles. We
conclude, for the reasons set forth above, that some national JUles will enhance opportunities for
local competition, and we have chosen to adopt national JUles where necessary to establish the
minimum requirements for a nationwide pro-competitive policy framework.

60. We disIgIee with those parties that claim we are trying to impose a uniformity that
Congress did not intend. Variations among interconnection agreements will exist, because
parties may negotiate their own terms, states may impose additional requirements that differ from
state to state, and some tams are beyond the scope oftbis Report and Order. We conclude,
however, that establishing certain rights that are available, through arbittation, to all requesting
carriers, will help advise parties oftheir minimum rights and obliptions, and will help speed the
negotiation process. In effect, the Commission1s rules will provide a national baseline for terms
and conditions for all arbitrated agreements. Our rules also may tend to serve as a useful guide
for negotiations by setting forth minimum requirements that will apply to parties ifthey are
unable to reach agreement. This is consistent with the broad deleption ofauthority that
Congress gave the Commission to implement the requirements set forth in section 251.

61. We also believe that national rules will assist smaller carriers that seek to provide
competi~ve local service. As noted above, national rules will greatly reduce the need for small
carriers to expend their limited resources securing their right to interconnection, services, and
network elements to which they are entitled under the 1996 Act. This is particularly true with
respect to discrete geographic markets that include areas in more than one state.- We agree with
the Small Business Administration that national rules will reduce delay and lower transaction

,. AT&Tcommems at 12.

5P See b)/rt.I, Sectioa IV.E.(~ 1bIt succeufDI iDteR:oaDection or-=- to ..UDbuDdIed elaDeDt It a
D8rticuIIr point in tile netwOrk c:nates a rebuttable 1JI'eIUIIlDtion1bIt such iIdercaIIIlecti or ICCeSI is teelmica1ly
feasible Itnetworks that employ nlb8lilnti!llJy silflillvjtlCillIi&t). We..wi1b ))IIties, IUCb • the Obio
Consumers' Counsel, that pliYS1Cal networks are not designed 011 a state-by-state basis. Ohio Consumers' Counsel
comments at 4.

60 APJ?fOximately 17 Perscmal CommUDicltions Service (PeS) providers have Buic: Service AreulMetropolitan
Statistical Areas, for example, that cross state lines.
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costs, which impose particular hardships for small entities that are likely to have less ofa
financial cushion than larger entities.6J In addition, even asmall provider may wish to enter
more than one D1arket, and national rules will create economies ofscale for entry into multiple
markets. We reject the position advocated by some parties that we should not adopt Dational
rules because such rules will be particularly burdensome for small or rural incumbent LECs.62

We note, however, that section 251(f) provides relieffrom some ofour rules.

62. We recognize the concern ofmany state cornmissiODS that the Commission not
undermine or reverse existing state efforts to foster local competition. We believe that Congress
did not intend for us needlessly to disrupt the pro-competitive actions some states already have
taken that are both consistent with the 1996 Act and our rules implementing section 251.63 We
believe our rules will in many cases be consistent with pro-competitive ICtioDs already taken by
states, and in fact, many ofthe rules we adopt are based directly on existing state commission
actions. We also intend to continue to reflect states' experiences as we revise our rules. We also
recognize, however, that in at least some instances existing state requirements will not be
consistent with the statute and our implementing rules.64 It will be necessary in those instances
for the subject states to amend their rules and alter. their decisions to conform to our rules. In our
judgment, national rules are highly desirable to achieve Congress's goal ofa pro-competitive
national policy framework for the telecommunications industry.

B. Suggested Approaches for FCC Rules

1. Comments

63. Parties propose a variety ofapproaches that the Commission could take in
establishing rules for interconnection, network unbundling, and other issues addressed in section
251.65 Many parties suggest that the Commission can, and should, establish regulations within
six months ofthe date ofenactment ofthe 1996 Act, and continue on an ongoing basis to revise
and amend rules regarding interconnection, service, and access to unbundled network elements.66

61 SBA comments at 3-4.

62 See, e.g., Joint Consmner Advocates reply at 5-6.

63 47 U.S.C. § 251(dX3).

64 See infra, Section H.C.

6S See, e.g., Cox comments at 22-23; IUinois Commission comments at 9-10; MCI comments at 12; MFS comments
at 5-6; SBAcomments at 5; Attomeys GeDeral~)Y at 3; California Commission reply at 100U; Minnesota IneL
Coalition reply at 3-4; Natioual Association oftile f>eafreply at 1-3.

66 MCI reply at 5; Sprint reply at 11.
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Parties have differing views about why CoDgress imposed relatively short time frames for action
by states and the FCC.67 Some parties suggest that the Commission take a larIely "hands off"
approach initially, but that it set more specific rules ifand when such rules are needed." IXCs,
state comm_oDS, incumbent LEes and·CJtbaos agree that, in setting national rules, the
Commission should learn from and build upon the experiences ofthe states."

64. Some state commissions and incumbent LECs recommend that the FCC establish
general, broad principles rather than detailed requiremeDts.'JO SevemI parties favor a "preferred
outcomes" approach similar to the one adopted in California.71 UDder that approach, the FCC
would establish acceptable or IIprefened" outcomes, but parties would have the opportunity to
justify deviation from. those outcoDies.72 The California Commission arpes that we should
establish a range ofguidelines that are detailed enough to be easy to implement by states that
have not yet developed rules for competition, but flexible enough to allow states to continue their
pro-competitive efforts without disruption.73 At least one party, however, asserts that a
"preferred outcomes" approach is not sufficient to provide incumbent LECs with an incentive to
bargain in good faith.7•

65. Some state commissions recommend that, if the FCC does establish explicit
requirements, states should be allowed to impose different requirements. For example, the
Illinois Commission urges the FCC to adopt a process by which states may seek a waiver from

67 Sa, e.g., Dol comments·at 13-IS (the short time frame in which to establish rules evideDc:es CoDaress's desire to
briD& IbOut change QUic:kly, which cOuld only occur~ • siDIIe set ofNles, I'IIber th8D~!DIIlY
iterations); contl'a. e:g., SBC comments at 10" (the short time frames for~ ubittatioD lIIld for Slate mmmiMion
review of~ reflect~s desire to bring about change more qwCkly than the pace thai the regulatory
process histOric:ally has achieved).

• Alliance for Public Technolol)' comments at 8-10; US West comments at 3-4, Dlinois Commission comments at
9-10. .

"Sa. e.g., Ad Hoc Telecommunications Users Committee comments at 11-13; Mel comments at 12; Sprint
comments at 6-7.

70 Citizens Utilities comments at 3; Guam Telephone Authority commeots at S; Lincoln Tel. comments at 1,3;
District ofColumbia Commission comments at 11-12.

7\ Sa, e.g., GTE comments at 12-14; P1cTel commeots at 1-3; Wallington Commisslon c:ommeats at 1-2; ALTS
comments at 2-4; Teleport comments at 14-17; Texas Public Utility Coimsel reply at 2; Minnesota Ind. Coalition
reply at 8.

72 ALTS comments at 2-4.

73 California Commission reply at 4-7.

74 Comcast reply at S.
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the national regulations, upon a showing ofneed.7S The Ohio and Florida Commissions
recommend that the FCC adopt explicit requirements that states could choose to adopt, but that
states would have the option ofdeveloping ,their own requirements." Under the proposal
recommended by the Ohio Commission, existing state regulations that are consistent with the
1996 Act would be "grandfathered."77 In addition, ifa state failed to adopt any rules regarding
competitive entry into local markets within a specified time, the FCC rules would be binding.71

2. DisCUlSioD

66. We intend to adopt minimum requirements in this proceeding; states may impose
additional pro-competitive requirements that are consistent with the Act and oW'rules. We
decline to adopt a "preferred outcomes" approach, because such an approach would fail to
establish explicit national standards for arbitration, and would fail to provide sufficient guidance
to the parties' options in negotiations. To the extent that parties advocate "preferred outcomes"
from which the parties could deviate in arbitrated agreements, we reject such a proposal, because
we oonclude that it would not provide the benefits conferred by establishing'"default"
requirements. To the extent that commenters advocate a regulatory approach that would require
parties to justify a negotiated result different from the preferred outcomes, we believe that such
an approach would impose greater constraints on voluntarily negotiated agreements than the

, 1996 Act permits. Under the 1996 Act, parties may freely negotiate any terms without justifing
deviation from "preferred outcomes."79 The only restriction on such ~otiated agreements is
that they must be deemed by the state commission to be nondiscriminatory and consistent with
the public interest, under the standards set forth in section 2S2(eX2XA). In response to the
Illinois Commission's suggestion that we adopt a process by which states may seek waivers of
our rules, we note that Commission rules already provide for waiver ofour rules under certain '
circumstances.1O We decline to adopt a special waiver process in this proceeding.

67. We intend our rules to give guidance to the parties regarding their rights and
obligations under section 251. The specificity ofour rules varies with respect to different issues;

·in some cases, we identify broad principles and leave to the states the determination ofwhat

75 Illinois Commission comments at 13; accord AT&T comments at 11; ACTA comments at 2-4.

76 Florida Commission comments at 2-3; Ohio Commission comments at 4-5; accordNYNEX reply at 4..

77 Ohio Commission comments at 4-5; accordNARUC comments at 6-7.

" Ohio Commission comments at 4-5.

'19 47 U.S.C. § 252(a) (parties may negotiate IDd enter into a binding agreement without regard to staDdards set forth
in sections 251(b) and (c». .

10 47 C.F.R. § 1.3.
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specific requirements ate necessary to satisfy those principles. In other cases, we find that local
telephone competition will be better served by establishing specific requirements. In each ofthe
sections below, we discuss the basis for adopting particular Dational principles or rules.

68. We also believe that we should periodically review and IIDend our rules to take into
account expeiiences ofcmiers and states, technological changes, aDd market developments. The
actions we take here are fully responsive to Congress's mandate that we complete all actions
necessary to establish regulations to implement the requirements ofsection 251 by August 8,
1996.11 We nevertheless retain authority to refine or augment our rules, or to follow a different
course, after developing some practical experieuce with the rules adopted herein. It is beyond
doubt that the Commission bas ongoing JUlemaking authority. For example, section 40)
provides that the Commission "may perfonn any and all aets,make such rules and regulations,
and issue such orders, not incoasistent with the Act, as may be necessary in the execution ofits
functions."12 Section 4(1) provides that the Commission "may conduct its promodiDgs in such
manner as will best conduce to the proper dispatch and to the ends ofjustice."13 We agree with
Sprint, the Illinois Commission, and other parties that we should address in this mlemaking the
most important issues, and continue to refine our rules on an ongoiDg basis to address additional
or unanticipated issues, and especially to learn from the decisions and experiences ofthe states.M
We also reject the argument ofMargaretville Telephone Company that the 1996 Act constitutes
an uncoDStitutional taking because it seeks to deprive incUmbent LEes oftheir "reasouable,
investment-backed expectation to hold competitive advantages over~market entrants."as

c. Legal Authority of the Commilsion to Establish Rules Applicable to Intrastate
Aspects of Interconnection, Services, and Unbandied Network Elements

1. Background

1147 U.S.C. § 2S1(cl)(1).

12 47 U.S.C. § 154(i).

13 47 U.S.C. § 1S4(j). Sec:tioD.ll oftbe 1996 Act also dincts the Commission to review IIld modify its rules on an
onaoingbasis. 47U.S.C. § 161.

14 SP.Iint comments at vi, 6-7; DliDois Commission comments at 9-10.~ VIrious~ have~ us
to IGdress issues that are~ those ideDtified in the NPRM, we willlddreia eMIly dlose topic:a idcrati&d ill the
NPRM,'or that are a clear IDd~~ fromissues.~ ideDtified in theNPRM. s.. e.g. Unicom
comments at 1-2~~J?:rissioD to extend to IXCs die rules it~ f«LEes reardin& collocition,
intercomaectiOD, ; TCI cc.ameDtllt 15-17 (ukiII& CommiiiiOIl to clarify tfie ext8It to which
municipalities have control over rights-of-way under section 2S3J.

IS Margaretville Tel. Comments at 1-4.
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69. In the NPRM, we tentatively concluded that Congress intended sections 251 and 252
to apply, and that our rules should apply, to both interstate aDd intrastate aspects of
intercoD11eCtion, services, aDd access to network elements.16 We stated in the NPRM that it
would seem to make little sense, in terms ofeconomics or technology, to distinguish between
interstate and intrastate components for purposes of sections 251 aDd 252.17 We also believed
that such a distinction would appear to be inconsistent with Congress's desire to establish a
national policy framework for interconnection and other issues critical to achieving local
competition. We soughtCOlJUJlCJlt on these tentative conclusions.

70. We further tentatively concluded in the NPRM that section 2(b) ofthe 1934 Act does
not require a contrary conclusion." Section 2(b) states that, except as provided in certain
enumerated sections not including sections 251 aDd 252, "nothing in [the 1934] Act sball be
construed to apply or to give to the Commission jurisdiction with respect to . .. charges,
classifications, practices, services, facilities, or regulations for or in connection with intrastate
communication service by wire or radio ofany cmier ...."19 We noted in the NPRM that
sections 251 and 252 do not alter the jurisdictional division ofauthority with respect to matters
falling outside the scc;»pe ofthese provisions.90 For example, rates charged to end users for local
exchange service have 1raditionally been subject to state authority, and will continue to be.

2. Comments

71. The parties disagree about the extent to which the FCC baS authority to establish
regulations pursuant to sections 251 and 252. A majority ofcommenters that address the issue
contend that sections 251 and 252 apply to both interstate and intrastate aspects of
interconnection, services, and access to unburidled network elements.91 Other commenters
contend, however, that sections 251 and 252 apply only to intrastate aspects ofinterconnection,

16 NPRM at para. 37.

17 NPRM at para. 37.

• NPRM at para. 39. .

19 47 U.S.C. § IS2(b).

90 NPRM at para. 40.

9. See, e.g., ACTA oomments at 4; ALTS commlllts at 6; ACSI CP"""'D*S at S; Arch C1!IDIIMDts at S; Bell AtlaDtic
comments at 7-8 (sedion251~ IDIIUcn ofa~iwatI):~DIIbII'e"); BeDSouth cwnIMDts at 8;
Cable &: Wireless comments at 11·~Tel comments at 15; FIarida Commissjm MllU"eats at 7; Gel comments
at 4; GSAIDoD comments at 6; GtE comments at 3; Jones lntercable comments at 10; MCI comments at 7-8;
S~t comments at 7; Tel comments at 12; Texas Commission comments at S; NTIA reply at 6 n.lS; NCTA reply
at 2-7.
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services, and access to unbundled netwolk elements.92 None ofthe commenters appean to claim
that section 251 addresses exclusively interstate matters. As discussed below, many parties,
including BOCs and state commissions, contend that the FCC's role under sections 251 and 252
is quite limited.93

72. The IXCs and other potential competitors in local exchange markets gmerally assert
that the 1996 Act expressly authorizes, and even obligates, the Commission to establish
regulations regarding interstate and intrastate aspects of intercoDDeCtion, service, and access to
unbundled netwolk elements. For example, MCI contends that, "[b]ecause the technical
feasibility and cost ofproviding a particular arrangement do not depend on whether the
requesting carrier uses that arrangement to provide interstate or intrutate services," it would
make no sense to interpret section 251 to include a jurisdictional distinction between interstate
and intrastate aspects ofinterconnection that does not appear on the face ofthat provision."
Several parties assert that sections 251 and 252 alter traditioDal jurisdictional boundaries by
giving states some authority over interstate matters that they previously did not have, and by
giving the FCC some new authority over intrastate matters." Other parties assert that section
251 clearly applies to intrastate aspects ofintacoDnection, services, and access to unbundled
elements, and that, as a basic principle ofadministrative law, to the extent that section 251
addresses intrastate matters, the FCC has authority to adopt implementing regulations.!16

73. Parties point to other provisions in the 1996 Act to show that the traditional
jurisdictional division ofauthority between states and the FCC does Dot apply with respect to
sections 251 and 252. MCI contends that section 253, by addressing federal preemption ofboth
interstate and intrastate hurlers to competition, makes it clear that the jurisdictioDal division of
responsibility is inapplicable.97 Parties also point to the fact that the Commission must in some
circumstances assume the state commission's responsibilities as evidence ofa shift in

P2 NARUC comments at 9-10; New York Commission comments at 10-11; U S West comments at 10-11.

9J Bell Atlantic comments at 7-8; OlE comments at 3; PacTel Comments at 11.

'" MCI comments at 7, 8 (it is highly unlikely that intercomlection ammgements will be used exclusively for
juriSdictional-specific traffic).

9S Illinois Commission comments at 3-S, IS; Sprint comments at S; CompTel reply at S; Rural Tel Coalition reply at
3.

"MCI rep~ at 36-37; Vquard reply at4 (c". n.r Wamrr Y. FCC, 56 F.3d lSI, 174-76 (D.C. Cir. 1995) for
the proposition that qenciellll'e~ to iiiterpnt their cqIIlic 1IabItes, tbrou&h rules aDd other mechaDiPDs,
to IOvem the behavior ofparties rejIIatecluncler thOie 1IabItes).

97 MCI comments at 7-8; accord Sprint comments at 4; CompTel comments at IS; Tel reply at 6.
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jmisdictional authority." Jones Intercable asserts that sections 251 and 252 of the 1996 Act
make distinctions among classes ofentities (telecommunications carriers, LECs, and incumbent
LECs), rather than between interstate and intrastate service.99

74. AT&T contends that, by requiring the Commission to "complete all actions
necessary to establish regulations to implement the requirements ofthis Section," section
251(dXl) requires the Commiuion to establish minimum national standards for intercoDnection,
unbundlina, pricin& resale, and related requirements.100 AT&T states that the 1996 Act was
created pursuant to the settled rule that federal agency regulations preempt any inconsistent state
policies unless the underlying federal statute otherwise provides.lol It intel'prets section
251(dX3) to mean that any Commission regulation that reasonably implements section 251 bars'
state enforcement ofany inconsistent state regulations, without reprd to whether the preemptive
provisions ofsection 253 would also apply. AccordiDg to AT&T, the only limitation on the
Commission's preemptive powers is that it may not preclude the enforcement ofstate access and
interconnection requirements that are consistent with the 1996 Act and the FCC's implementing
regulations. I02 AT&T maintains that this interpretation is consistent with the fact that section
252(cXl) requires state commissions to ensure t:lu¢ nonvoluntary agreements are consistent with
the Commission's regulations under section 251(d).IOJ

75. AT&T further contends that section 2(b) ofthe Act does not limit the Commission's
authority to promulgate rules under section 251, because section 251 "gives the FCC explicit
authority to prescribe and enforce preemptive rules that are necessary to achieve the Act's

91 See, e.g., ACfA comments at 4; New Jersey Cable Ass'n, et al. reply at 18-19; Tel reply at 6.

" Jones Jnten:able commeots at 10;..ilbD Time WIrDll'C«"DMDb It 'j~VnIesa oonypets at 11-12
(sections 25111ld 252 appJy to all te1ecommuDic:ItODS services, IDd the aermitioIII of"telecommuDicltion,"
"telecommunications service," and "telecommunicatioDs cmier" lie defined without refenmce to~
boundaries); New Jersey Cable Ass'n, et al. repJy at 11-19; GSAIDoD ~1)' at' (r 1l did not intend to expand
traditional mterstate and intrastate jmisdiction81 distinctions); Competitive PolicY~reply at 10.

100 AT&T comments at 4 (quoting § 251(dXI) ofthe Act).

101 AT&T comments at 4-5 (citing Fidelity Federal Saviltp andLoon .woc. v. de la Cuata, 451 U.S. 141, 152-154
(1982)j,City ofNew Yorkv. FCC, 467 U.S. 57,64 (1911); Oklahoma Natural GQI v. FERC, 21 F.3d 1211, 1213
(D.C. dr. 1994». .

102 AT&T comments at 5 and nn.3-4; accord Cable & Wireless comments at 11 (in section 253, Conaress made
clear that the Commission has~ to~.anystate requiremeat that creldes a bIrrier to eitlier interstate or
intrastate services, or that is inconsistent with the 1996 Act); MCI comments at 7-1; Sprint comments at 4.

103 AT&T comments at 5-6.
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purpose ofdeveloping local services competition."104 Sprint, Comcast, and other parties assert
that Congress intended section 251 to give the Commission authority over both interstate and
intrastate aspects ofinterconnection, notwithstanding the fact that it left section 2(b)
UDaDlended.105 For example, Comcast contends that section 253(a) authorizes the Commission to
preempt any state or local requirement that prohibits or bas the effect ofprohibiting any interstate
or intrastate telecommunications service.106 In view ofthe explicit grants ofauthority in sections
251 and 253, Comcast asserts that it was unnecessary to amend section 2(b). Cable & Wireless
contends that the fact that section 251(dXl) provides that the FCC "sball" in some CIseS preempt
state regulations is evidence that Congress did not believe it was required to amend section 2(b)
before delegating intrastate authority to the FCC.I07 AT&T asserts that the fact that prior
vetsions ofthe legislation amended"section 2(b) to except Part nofTrtle nofthe Act is not
dispositive; when the language was taken out, it was not listed u a substantive change, but
treated u a "minor drafting" or "clerical" chaDge.IOI AT&T asserts that this was an appropriate
characterization, because section 2(b) would not have had any effect in any event.

76. Several parties contend that the Act makes clear that states are required to apply FCC
rules established under section 251. For example, sections 252(cXl) and (f)(2) explicitly requiie
the states to apply the FCC's regulations.I09 In addition, section 261(c) provides that state
requirements must be "not inconsistent" with Partn ofTitle n, including the Commission's
regulations thereunder.IIG Thus, the parties contend that these provisions constitute express
federal preemption, and that section 601(c), which provides that any preemptive effect ofthe new
law must be express, does not establish limits to the FCC's authority to establish regulations
under section 251.111

77. Sprint states that other provisions ofthe 1996 Act:

104 AT&T comments at 6 (section 2(1) CIDDOt be read too~ IeGtion 2(a) IDd sectioas 201 to 205) (citing
CtJIifomia \P. FCC 39 F3d 919. 931·33 (9dl Cir. 1994); PUC"Q/TGtI8\P. FcCA6 F.2d 1325 (D.C. Cir. 1990);
HAllUC \P. FCC, 746 F.2d 1492 (D.C. Cir. 1984); Loublona PSC \P. FCC. 476 U.S. 355. 375-76 0.4 (1986).

lOS Sprint comments at 7; Comcast reply at 2·3; NCTA reply at 5-6.

106 Comcast reply at 2-3.

10'7 Cable & Wireless reply at 9-10.

101 AT&T reply at 411.5 (citing Joint Explanatory Statement at 113).

109 AT&T reply at 2.

110 Jones Intereable comments at 11-12; MCI reply at 7; MFS reply at 7; New Jersey Cable Asm, et aI. reply at 23.

III New Jersey Cable Assto, et aI. reply at 23; Jones Intereable reply at IS.
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subordinate state actions and policies with respect to intrastate service to those of
the Commission, e.g., sections 253 (entry barrias), 2S4(f) (universal service), 258
(pIC cbauae procedures), and 276 (payphone services). IfCongress had intended
the jurisdictional split in seCtion 2(b) to mmain UD8tfected by the 1996 Act, all of
these very specific subordinations ofstate policy to federal policy would be
nullities, and much of the 1996 Act would make no sense at all.1U

Sprint contends that the only way to give meaning to both section 2(b) and the above-referenced
provisions is to conclude that the section 2(b) distinctions remain in effect for "retail" services
offered to end users, but that the detailed scheme for intercarrier relationships set forth in Part n
ofTitle n supersedes section 2(b).1l3 MCI CODCUI'S, and adds that this interpretation is coDSistent
with settled principles ofstatutory coDStruction that the specific prevails over the general, and the
later-enacted provision prevails over the earlier-enacted provision.114

78. Some state commissions and some other commenters assert that section 251, as well
as other provisions ofthe 1996 Act, support the interpretation that Congress intended states to
have a primary role in setting requiremcmts for intrastate interconnection. For example, these
parties assert that section 251(d)(3) is evidence that Congress intended to permit states to
implement their own access and interconnection regulations,.and that this statutory language
requires the FCC to fashion its regulations to avoid precluding state interconnection policy or
rules.m They note that section 2S1(d)(3) requires consistency with the Act, but does not
mandate consistency with the FCC's regulations.I16 SNET asserts thai, ifCongress intended to
preclude state discretion to interpret section 2S1 requirements, it would have preempted all state
policies addressing those requirements, rather than. just policies that substantially prevent
implementation ofthe statute.II? Some parties also point out that section 2S1(d)(3) is entitled
"Preservation ofstate access regulations," and argue that the stated purpose ofthat provision is to
preserve or "grandfather" most, ifnot all, state access and interconnection regulations.111 They

112 Sprint comments at 7.

113 Sprint comments at 7-8.

114 MCI comments at 8 (citing Stendor Enterprises Ltd. \P. Armtex, Inc., 947 F.2d 727,732 (4th Cir. 1991)· Ret:lhoue
\P. C.I.R., 728 F.2d 1249, 1253 (9th Cir. 1984); Meso Petroleum Co. \P. FERC, 688 F.2d 1014, 1016 (Sth Cir. 1982».

It5 Maryllnd Commission comments It22; Ohio Commission comments It 16-17 (cit!"( Joint &tpJanatory
Statement at 1, 119); accord, e.g., Bope, KIDsas comments It4; Coanecticut CommisSion comments at 1; NARUC
comments at 14; PacTel comments at 14; PeDnsylvania Commission comments at 7-9.

116 Maryland Commission comments at 22; Washington Commission comments at 6-7.

117 SNET reply at 1-2; QCcord Colorado Commission comments at 5-9.

III Ohio Commission reply at 3; BeUSoutb reply at S.
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also allege that section 601(c) ofthe Act demonstrates that Congress inteDded to preserve states'
authority over intrastate matters, aDd that any preemption finding would have to be based on an
express provision.llt Bogue, Kansas states that section 256(c) also makes clear that nothing in
that section expands or limits the CommiMion's authority prior to the eoactment ofthe 1996
Act. l20 The Oregon Commission argues that section 261 also permits states to impose
requirements, as long as those requirements are not inconsistent with the 1996 Act.12J

79. Some state commissions aDd incumbent LEes CODtald that the Commission's
authority to establish regulations that may preempt state requirements is limited to those
instances where section 251 expzessly provides for Commission ac1ion.122 Some parties also
contend that, because section 252(eX5) specifically requires the FCC to assume the
responsibilities of the state commission ifthe state commission fails to act under section 252, the
FCC's role under section 252 is limited to that specific delegation ofauthority.123

80. These parties also reject the claim that section 251 takes precedence over section
2(b).124 They note that section 2(b) was not amended by the 1996 Act, although prior version of
the bills would have done SO.I2S Moreover, parties claim that, in other iDstaDces, Conpess did
specifically amend section 2(b) to give the Commission authority over intrastate aspects of
specified matters. l26 Bell Atlantic asserts that the failure to amend section 2(b) is "fa1al to the

119 Sse, e.g., District ofColumbia Commission comments at 6;~bmd Commission COIIUIlents at 21; NARUC .
comments at 13; Ohio Commission comments at 15-16; Wyoming Commissioa COIIUIleDts at 10; BeIISouth reply at
5-6.

120 Bogue. Kansas comments at 5.

121 Creaon Commission COIIUIlents at 13-14; QCCord WashinatonCommission comments at 9; Rural Tel Coalition
reply at 4.

122 Rural Tel. Coalition comments at 5 (Commission authority should be limited to establisbiD& Dumber _ ...~
~ents, R2UIatioDs for limitatioDS on resale miDimum~. rules (or.iDi~ the
NOrth American'llumberiq Plan. enforciDa eXistln aec:ess IIld iDterc:oanectaa~ eDts, IIld dete1'IiiiDma
whether to 1reat additicmal carriers as incumDentm:); see abo District ofCo~CommissionCOIIUIleDts at I­
10; NARUC comments at 14-15; New York CommisslOD COIDIDeDts at 2·3. 8.

123 &Ie, e.g., NARUC comments at IS; New YOlk Commission comments at 9; PacTel comments at 13.

1:14 See, e;lL' Bell At1aDtic commea1S at 4; CoDDec:ticut CommissioD comments at S; 9rcaoa Commiuion comments
at 12; In 8D8 Commission Staffcomments at 4-5; Iowa Commission COIIIIDIDtS at 6.

125 See, e.g.• Maryland CommissiOD comments at 16 (Citin~. Rep. No. 104-230 at '81Rd H.R. ISSS Rep. No.
104-204 at 53); accordNARUC comments at 10 (citing . 0 v. as., 464 u.s. 16 (1989»; OreaOll Cominission
comments at 15.

126 California CommissioD comments at 11; Ccmnectieut Commission comments at , (citing the 0mDibus Bqet
R.eccmciliation Act of 1993 as an example of~ionalintent to alter.iuriscIietioDU audlority); Maryland
Commission comments at 20; Ohio CoiDmission comments at 14-15; Be1fSouth reply at 4.
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notice's proposed federalization ofintrastate interconnection and other intrastate matters."127 The
Ohio Commi~on expressly rejects the suggestion in the NPRM that there was no need to amend .
section 2(b) because sections 251 and 252 do not affect end user rates. l21

81. Some parties further contend that preemption must be express, not implied, and that
no such express statement was made in section 251.129 Parties also assert that, by comparison,
the Act is "quite clear in preempting states where it intended to do 80."130 For example, the New
York Commission asserts that, in certain circumstances, section 2S4(f) explcssly directs states to
act in a manner that is "not inconsistent" with FCC rules.131 NARUC asserts that there is a "well
established pre$UD1ption against finding preemption ofState law in areas traditionally regulated
by the States" that weighs against an interpretation that the FCC has broad regulatory authority to
establish rules governing local exchange markets.132

82. To support their claim that, in 1934, Congress established a dual regulatory system,
and that the FCC's jurisdiction is limited to interstate issues, except where otherwise expressly
provided, these parties cite to the Supreme Court's decision in Louisitma Public &mce Comm'n
v. FCC.133 The MarylaDd Commission contends that Louisitma PSC is controlling here, because:
(1) the dual regulatory system was not eHminated by the 1996 Act; (2) the FCC may not rely
upon the broad congressional intent to promote competition as a delegation ofauthority over
intrastate issues; and (3) the 1996 Act does not embody a federal regulatory scheme that is so

117 Bell Atlantic comments at 7.

121 Ohio Commissjon commlllltS at IS (the 1993 IDHIIldments to section 2(b) expressly reserved to states
responsibility for wholesale rates in pDeral).

129 See, e.~.• NAllUC c:ommlllltS at 12 (citing HilbborOf!g!J COIIIIIY v. .4.utOlllllledM.dk:alLabortztorla. 471 U.S.
707. I1S 1985)); Arizona Cmuniuioo commelits at 16; Bogue, k.IDsM C'.QIIlIIMt.IIt 3(c~Gregory v. Ashcroft,
SOl U.S. 52,460 (1991»'NewYcd Commiuioacommeats .6 (citing War"" AlGrketv.
Ho.fJi!um. 101 U.S. 112 (li19»; MUDic:ipaI Utilities reply at S (FCC may not preempt state regUlations that are
consistent with the Act).

130 Bogue. Kansas comments at 4 n.3 (section 2S1(e) gives FCC "exclusive jurisdiction" over some aspects of
Number Administration); Maryland Commission comments at IS; Ohio CoInmission comments at 12, 16.

131 New York Commission comments_~~i~ also NAllUC COIDIDCD1:S at 12 (coatrISting sec:tion 276. which
explicitly provides that Commission RpUIIioas sball preempt incoDsistent state requirements).

I3Z NAllUC comments at 12 (quoting CalifontiD v. ARCAmerica Corp., 490 U.S. 91, 101 (1989».

133 476 U.S. 33S (1986) (Louisillna PSC). In that case, the Supreme Court held that section 220 ofthe 1934 Act,
which directs the FCC to set depreciation reauJations. did not give the FCC authority to preempt inconsistent state
depreciation regulations for intrastate ratemiking puiposes.
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pervasive as to infer that CoDgress left DO room for states to supplement it.134 PacTel claims that,
becausc section 251 was created after the decision in Louisiana PSC, Congress was aware that, if
it wanted section 251 to override section 2(b), it would have to~ so in an UDalDbiguous manner.
Consequentially, because Congress did not amend section 2(b) or otherwise expressly limit its
effect, section 2(b) takes precedence over section 251 to the extent the provisions conflict.135

Several parties offer additional bases for finding that the LouistI.rnD PSC decision controls the
scope of the Commission's authority under section 251.136

3. DiIc1IsIioD

83. We conclude that, in enacting sections 251, 252, and 253, Congress created a
regulatory system that differs significantly from the dual regulatory system it established in the
1934 Act.137 That Act generally gave jurisdiction over interstate matters to the FCC and over
intrastate matters to the states. The 1996 Act alters this framework, and expamds the applicability
ofboth national rules to historically in1rUtate issues, and state rules to historically interstate
issues.13' Indeed, many provisions of the 1996 Act are designed to open telecommunications
markets to all potential service providers, without distinction between interstate and intrastate
services.

1M Maryland Commiqiou comments at 17-18 (citing FidaitySav~ andLoan.tsm v. de III CfIGIQ, 458 U.S. 141,
153 (1982»; accordOhio Commission comments at 11; Oregon COmmission comments at 13; Washington
Commission comments at 9-10. .

135 PacTel comments at 14-15.

1361be Maryland Commission further aaerts that compliance with both federalllld state~••visioned
~e 1996Act is not a physical im~ility that woUld support a claim of imDlied preemption. Man'1aDd

mission comments at 18 ~citing Florida Lime eft AlIOCtIdo.-GrcGrowsr.r Inc. v. J'tIIIl,373.UU..S.. 1133:2, 142~3 (1963»;
accordWubiJl&to!.t ConnniSIJOIl COIDIIlClIlts at 10. The Obio ee-.iMim Ava that it isr-:: for the FCC to
prom~rules that apply to interstate services only. Ohio Commillioa cc.....I•• 1 . Sevenllllla aIIo nject
the idea that section 251-squarely Iddresses, and therefore CODlI'Ola, the Jurisdic:doaal iuue, because there is "no
mention ofintrastate services~of_' autbarity cwa' auCh matIIn ill Section 251." Ohio
CommisIion commeats at 12; . Conn....COIIIIIlClIlIIIt 23; GCCOrdBeU AtJ.1ic MI!J1MIItI. at 6. Pacific
Telesis asserts that secU0IlI2S1 .a~1!I8Yhe reid.~~aa4", UDdIrrulaof~
construction, thc:y must be 10 inta.. PlCTei c:aIDID.a1I at 12·13 <t.:: .,..,.MtriI6t Co v. Ho.f/irIim, 101
U.S. 112 (1879)). Bell Atlantic 11111111bat the~Court held in lana I'SCtbat the ruleof~
consttuetion thit the ~ific takes prec:edeDce over the~ doea not Ipply where two Dl'Ovisions "Iddreis
'different subject[s]' and therefore 'are not &eneral or ~ific with respect to IIch other." Bell Atlantic comments at
6 (quoting LinlisianD PSC, 476 U.S. at 376n.S); OlE reply at 5.

137A~ to Senator Prealer, "Propeas is~~ by amonuof~bIniers which balkanize the
telecommumcaUoas~ into~ ClIlCIavCa. We DOeCl to desip. alftl1ioltal jIoliq~ - aIlCW
regulatoly~ for telecommUDicatiaas - which ercona""Od-. aid acceIIntei tec:biIOlo&icaI c:hanp and .
iDnovation. 141 Cont= S7881-2, S7886 (June 7, 1995) (c;mphuis Idded).A~ to~
Fields,,~] is ~ .....ts ofthe teJeMmmunieatioDs industry, opening the floodgates
ofcompetition thrOugh~0Il, IIlCImost fmDOl'taDtlY. giving consumers
choice ...", 142 Cong. Ret. H1l49 (Feb. 1, 199&). -

131 For example, section 2S3(a) SUUests that states may establish regulations reprding inteiSlate • well u intrul8te
matters.
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84. For the reasons set forth below, we bold that section 251 authorizes the FCC to
establish regulations regarding both interstate and intrastate aspects ofintercoDDeCtion, services,
and access to unbundled elements. We also hold that the regulations the Commission establishes
pursuant to section 251 are bindina upon states and carriers and section 2(b) does not limit the
Commission's authority to establish regulations governing intrastate matters pursuant to section
251. Similarly, we find that the states' authority pursuant to section 252 also extends to both
interstate and intrastate matters. Although we recognize that these sections do not contain an
explicit grant ofintrastate authority to the Commission or of interstate authority to the states, we
nonetheless find that this interpretation is the only reasonable way to reconcile the various
provisions ofsections 251 and 252, and the statute as a whole. As we indicated in the NPRM, it
would make little sense in terms ofeconomics or technology to distinguish between interstate
and intrastate components for purposes ofsections 251 and 252.139

85. We view sections 251 and 252 as creating paralleljmisdiction for the FCC and the
states. These sections require the FCC to establish implementing rules to govern
interconnection, resale ofservices, access to unbundled network elements, and other matters, and
direct the states to follow the Act and those rules in arbitrating and approving arbitrated
agreements under sections 251 and 252. Among other things, the fact that the Commission is
required to assume the state commission's responsibilities ifthe state commjssion fails to carry
out its section 252 responsibilitiesl40 gives rise to the inevitable inference that both the states and
the FCC are to address the same matters through their parallel jurisdiction over both interstate
and intrastate matters under sections 251 and 252. .

86. The only other possible inteJ.pretati.ons would be that: (1) sections 251 and 252
address only interstate asPeCts ofinterconnection, services, and access to unbundled elements;
(2) the Provisions address only the intrastate aspects ofthose issues; or (3) the FCCts role is to
establish rules for interState aspects, and the states' role is to arbitrate and approve agreements on
intrastate aspects. As explained below, none ofthese inteJ.pretati.ons withstands examination.
Accordingly, we conclude that sections 251 and 252 address both interstate and intrastate aspects
ofinterconnection services and access to unbundled elements.

87. Some parties have argued that our authority under section 251 is limited by section
2(b). Ordinarily, in light ofsection 2(b), we would interpret a provision ofthe Communications
Act as addressing only the interstate jurisdiction unless the provision (as well as section 2(b)
itself) provided otherwise. That inteJ.pretati.on is contradicted in this case, however, by strong
evidence in the statute that the local competition provisions ofthe 1996 Act are directed to both

13' We believe that thisin~ is 1he most reasonable one in lipt ofour expec::t!tion that marketing and
~et offerings by telecorilmunicatiODS carriers will diminish or elilniDate the S'-;~cance of interstate-intrastate
ClistinctiODS. apua

140 See 47 U.S.C. § 2S2(eXS).
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intrastate and interstate matters. For example, section 2S1(c)(2), the interconDeCtion
requirement, requires LEes to provide interconnection "for the tnmsmission and routing of
telephone exchange service and exchange access."141 Because telephone exchange service is a
local, intrastate service, section 2S1(c)(2) plainly addresses intrastate service, but it also
addresses interstate exchange access. In addition, we note that in section 253," the statute
explicitly authorizes the Commiajon to preempt intrastate and interstate barriers to entry.142

88. More generally, ifthese sections are read to addIess only interstate services, the grant
of substantial respoDSIoilities to the states under section 252 is incongruous. A statute designed
to develop a 1IIItIonal policy :frBmework to promote local competition C8DDOt reasonably be read
to reduce significantly the FCC's tniditiODlll jurisdiction over inteIstate matters by delegating
enforcement responsibilities to the states, unless Congress intended also to implement its
national policies by enhancing our authority to encompass ruJemaking authority over intrastate
interconnection matters.143

89. Some parties argue that section 251 addresses solely intrastate matters. We do not .
find this argument persuasive.144 Under this narrow view, section 2S1(c)(6) requiring incumbent
LECs to offer physical collocation would·apply only to equipment used for intrastate services,
while new en1raDts would be limited to the use ofvirtual collocation for equipment used in the
provision ofinterstate services, pursuant to the decision in Bell Atlantic.145 Such an
interpretation would force new entrants to use different methods ofcollocation based on the

. jurisdictional nature ofthe traffic involved, and would thereby greatly·increase new entrants'
costs. Moreover, such an interpretation would fail to give effect to Congress's intent in enacting
section 251(c)(6) to reverse the result reached in Bell Atlantic.l46

141 47 U.S.C. § 251(c)(2).

IG 47 U.S.C. § 253(a).

143 The legislative history is ~lete with statements iJHtic:trtjn that~meant to address intrastate local
exchqe competition. For ios&mce, Seutor LoU ItIted that&"[i]D~ lOClI1 tIIId10lJ6 di8kInce ;""a,
~ III~ ICCeIS IIld IOUIlC1 iDIerc:amaec:ti DOIicY was t6e key~ ••.• 141~. he. 87906 (June 7,
1995)(~is added). ~lladitive~ DOted that "we tab doWn the barriers oflociJl tIIId long dUiDnce
and cable com~y, satellite, COID~ software entry into my business they WlDt to let in." 142 CoDa. Rec.
HIISI (Feb. 1, 1996) (empbais iCtded).

144 See, e.g.. New Vork Commission COIDIDIlDtI at 5-8.

145 Bell Atltmtic Te1eJ!honeC~ies v. FCC, 24 F.3d 1441 (D.C. Cir. 1994) (Bell Atlmrtic) (boldiq that the
Commission did not have authority to require physical collocation for the provISion of intr:rIaate semces).

1461be language in the House bID which closely matches the language that~ in sectioo 251(c){6), noted that
a provision requhin~ysical collocation wasn~ "becauSe a reccot court decision indicates ttiat the
COmmission ijcks . under the Communications Act to order physical collocation." H.1l. Rep. No. 204, pt.1,
l04th Cong., 1st Sess., at 3 (1995).
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90. Another factor that makes clear that sections 2S1 and 252 did not address exclusively
intrastate matters is the provision in section 251(g), "Continued Enforcement ofExcbange
Access and Interconnection Requirements." That section provides that DOCs must follow the
Commimon's "equal access and nondiscriminato interconnection restrictions (including
receipt ofcompensation)" until they are explicitly superseded by Comminion regulations after
the date ofenactment ofthe 1996 Act This provision refers to existing Comminion rules
governing interstate matters, and therefore it contradicts the argument that section 251 addresses
intrastate matters exclusively.

91. Nor does the saviDgs clause of section 251(i) require us to conclude that sections 251
and 252 address only intrastate issues. Section 251(i) provides that "[n]otbing in this section
shall be construed to limit or otherwise affect the Commimon's authority under section 201."
This subsection merely affirms that the Commission's preexisting authority under section 201
continues to apply for purely interstate activities. It does not act as a limitation on the agency's
authority under section 251.

92. As to the third possible interpretation, the FCC's role is to establish rules for only the
interstate aspects ofinterconnection, and the states' role is to arbitrate and approve only the
intrastate aspects ofinterconnection agreements. No commenters support this position, and we
find that it would be inconsistent with the 1996 Act to read into sections 251 and 252 such a
distinction. The statute explicitly contemplates that the states are to cOmply with the
Commission's rules, and the Commission is required to assume the state commission's
responsibilities ifthe state commission fails to act to cany out its section 252 responsibilities.147

Thus, we believe the only logical conclusion is that the Commission and the states have parallel
jurisdiction. We conclude, therefore, that these sections can only logically be read to address
both interstate and intrastate aspects ofinterconnection, services, and access to unbundled
network elements, and thus to grant the Commission authority to establish regulations under 251,
binding on both carriers and states, for bothin~ and intrastate aspects.

93. Section 2(b) ofthe Act does not require a different conclusion. Section 2(b) provides
that, except as provided in certain enumerated sections not including sections 251 and 252,
"nothing in [the 1934] Act shall be construed to apply or to give to the Commission jurisdiction
with respect to ... charges, classifi~ODS, practices, services, facilities, or regulations for or in
connection with intrastate communication service by wire or radio ofany carrier ...".141 As
stated above, however, we have found that sections 25 I and 252 do apply to "charges,
classifications, practices, services, facilities, or regulations for or in connection with intrastate

141 47 U.S.C. § 252(eXS).

141 47 U.S.C. § lS2(b).
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communication service."149 In enacting sections 251 and 252 after section 2(b), and squarely
addressing therein the issue of interstate and intrastate jurisdiction, we find that Congress
intended for sections 2S1and 252 to take precedence over any contrary implications based on
section 2(b).ISO We note also, that in enacting the 1996 Act, there are other instances where
Congress indisputably gave the Commission intrastate jurisdiction without ameudiDg section
2(b). For instance, section 2S1(eXl) provides that "[t]he Commission sball have exclusive
jurisdiction over those portions oftile North American Numbering Plan that pertain to the United
States.ftUl Section2S3 diJects the FCC to preempt state regulations that prohibit 1he ability to
provide intrastate services. Section 276(b) directs the Commission to "establish a per call
compensation plan to ensure that payphone service providers are fairly compeusated for each and
every completed intrastate and interstate call."IS2 Section 276(d) provides that "[t)o the extent
that any State requirements are inconsistent with the Commission's regulations, the
Commission's regulations on such matters shall preempt such State requirements."In None of
these provisions is specifically excepted from section 2(b), yet all c;fthem ex:plicidy give the
FCC jurisdiction over intrastate matters. Thus, we believe that the lack ofan explicit exception
in section 2(b) should not be read to require an interpretation that the Commission's jurisdiction
under sections 251 and 252 is limited to interstate services. A contrary holding would nullify
several explicit grants ofauthority to the FCC, noted above, and would render parts ofthe statute
meaningless. lS4

94. Some parties find significance in the fact that earlier drafts ofthe legislation would
have amended section 2(b) to make an exception for Part n ofTide n,"including section 251, but
the enacted version did not include that exception. These parties argue that this change in
drafting demonstrates an intention by Congress that the limitations ofsection 2(b) remain fully in
force with regard to sections 251 and 252. We find this argument unpersuasive.

95. Parties that attach significance to the omission of the proposed amendment ofsection
. 2(b) rely on a rule ofstatutory construction providing that, when a provision in a prior draft is

149 47 U.S.C. § IS2(b).

150 Sse, ..,., Morales v. 7huu. WorldAlrlina, Inc., 504 U.S.374~) ("it u a COIIIIIlaaplace ofS1atIItOI'Y
CODStntctiOIl that the~~ the geaeraJj; //tie 11110 2 J. ~ CoasInIdioJl f 22.34 (6th
ed.) (where amended and oria1Da1 sectionS ofa statute eatUlot be bmnGllized, tbc DeW~ sbciuld 1RV8il u
the latest declaration oflegisfative will); Americtm Airlines, Inc. v. Remis I1tdustI'ia, Inc.• 494 F.2d 196, 200 (2Dd
Cir.1974).

J5I 47 U.S.C. § 251 (eXl).

152 47 U.S.C. § 276{b).

153 47 U.S.C. § 276(d).

154 Sse Sprint comments at 7.
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altered in the fiDallegislation, Conpess intended a change from the prior version. This rule of
statutory construction bas been rejected, however, when cbaDges from one draft to another are
not explained.ISS In this instance, the only statement from CoDaress reprding the meaning of the
omission ofthe section 2(b) amendment appears in the Joint ExpIaDatory Statement ofthe
Conference Report. According to tile Joint ExpIaDatory StatemeDt, all differences between~
Senate Bill, the House Amendment, and the substitute reached in COIIfcRDce are noted therein
"except for clerical corrections, conforming changes made necessary by agreements roached by
the conferees, and minor drafting and clerical changes."156 Because the Joint ExpIaDatory
Statement did not address the removal ofthe section 2(b) amendment from the fiDal bill, the
logical inference is that Congress regarded the change as an inconsequential modification rather
than a significant alteration. Moreover, it seems implausible that, by selectiDg the final version,
Congress intended a radical alteration ofthe Commission's authority under section 251, given the
total lack oflegislative history to that effect. We conclude that elimination ofthe proposed
amendment ofsection 2(b) was a nonsubstantive change because, as AT&T contends, such
amendment was unnecessary in light ofthe grants ofauthority under sections 251 aDd 252, and
would have bad no practical effect.1S7

96. Some parties have argued that, to the extent that sections 251 and 252 address
intrastate matters, the Commission's rulemaking authority under those sections is limited to those
instances where Commission action regarding intrastate matters is specifically mandated, such as
number administration. We disagree. There is no language limiting the Commission's authority
to establish rules under section 251. To the contrary, section 251(dXl) affirmatively requires
Commission rules, stating that "the Commission shall complete all actions necessary to
implement the requirements of this section."151 Pursuant to sectiODS 4(i), 201(b), and 303(r) of
the Act, the Commission generally bas ruJemaking authority to implement all provisions ofthe
Communications Act. Courts have held that the Commission, pursuant to its general rulemaking
authority, bas "expansive" rather than limited powers.l59 Further, where Conpess bas expressly
delegat¢ to the Commission rulemaking responsibility with respect to a particular matter, such
delegation constitutes "something more than the normal grant ofauthority permitting an agency

I5S MeodCorp'V. Tilley, 490 U.S. 714, 723 (1989); Raste//iv. Warden, 782 F.2d 17,23 (2d Cir. 1986); Drummond
Coalv. Watt, 73S F.2d469, 474 (11th Cir. 1984).

156 Joint Explanatory Statement at 113.

157 AT&:Treply at4 n.S.

151 47 U.S.C. § 2S1(d)(l) (emphasis added).

159 National Broadcasting Co. v. UnitedStoles. 319 U.S. 190.219 (1943li!- abo FeMral COIfIImInmions
Commission v. National Citizens Committeefor Broadcasting, 436 U.S. nS, 793 (1978).
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to make ordinary rules and regulations ...".160 Indeed, to rea4 these provisions otherwise would
negate the requirement that states ensme that arbitrated agreements are consistent with the
Commission's rules. Thus, the explicit rulemaldng requirements pointed out by some ofthe
parties is best read as giving tlte Commission more jurisdiction than usual, not less. We believe
that the delegation ofauthority set forth in section 251(d)(I) is "ex:plDSive" and not limited. We
therefcn reject asserb.ODS that the Commission has authority to establish regulatiODS regarding
intrastate matters only with respect to certain provisions ofsection 251, such as number
administration.

97. Moreover, the Court in Louisiana PSC does not suggest a different result The
reasoning in Louisiana PSC applies to the dual regulatory system of the 1934 Act. As set forth
above, however, in sections 251-253, Congress amended the dual regulatory system that the
Court addressed in Louisiantz PSC. As a result, preemption in this case is governed by the usual
rule, also recognized in Louisiana PSC, that an agency, acting within the scope ofits delegated
authority, may preempt inconsistent state regulation.161 As discussed above, Congress here has
e~sedan intent that our rules apply to intrastate interconnection, services, and access to
network elements. Therefore, Louisiana PSC does not foreclose our adoption ofregulations
under section 2S1 to govern intrastate matters.

98. Parties have raised other arguments suggesting that the Commission lacks authority
. over intrastate matters. We are not persuaded by the argument that sections 2S6(c) and 261, as

well as section 601(c) of the 1996 Act, evince an intent by Congress to preserve states' exclusive
authority over intrastate matters. In fact, section 261 supports the finding that the Commission
may establish regulations regarding intrastate aspects ofinterconnection, sei'vice5 and access to
unbundled elements that the states may not supersede. Section 261(b) generally permits states to
enforce regulations prescribed prior to the date ofenactment ofthe 1996 Act, and to prescribe
regulations after such date, ifsuch regulations are not inconsistent with the provisions ofPart n
ofTitle n.l62 Section 261(c) specifically provides that nothing in Part n ofTitle n "precludes a
State from imposing requirements on a telecommlmieations carrier for intrastate services that are
necessmy to further competition in the provision oftelephone exchange service or exchange
access, as long as the State's requirements are not inconsistent with this part or the Commission's
regulations to implement thispart."163 We conclude that state access and interconnection
obligations referenced in section 251(d)(3) fall within the scope ofsection 261(c). Section

160 FIIlani v. FCC, 49 F.3d 904, 909 (2d Cir. 1995) (cite omitted); 8Ile also Kay \I. FCC,443 F.2d 638, 640 (D.C.Cir.
1970).

161 Louisiana PSC, 476 U.S. at 368.

Ie 47 U.S.C. § 261(b).

163 47 U.S.C. § 261(c) (emphasis added).
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